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INTRODUCTION

This paper provides an overview of statutes from the fifty states and
the District of Columbia (D.C.) that may be relevant to the conduct of
biomedical research with pregnant women, in effect as of January 1, 2024.
Specifically, it covers statutes that implicate research involving a fetus
(excluding statutes solely applicable to embryonic stem cell research),
statutes focused on child endangerment that might be applicable to a
fetus, and those implicating fetal personhood and fetal homicide. The
table does not show state statutes that do not fit neatly into these catego-
ries but may have implications for research involving pregnant and lactat-
ing women. The table also does not include any relevant federal statutes.
The table cites judicial decisions and attorney general’s (AG) opinions in
which the listed statutes are interpreted. The sheer breadth of the topics
is not conducive to comprehensiveness, and we may not have identified
all relevant statutes, cases, and AG opinions. The research methodology
supporting the attached table is described in detail below.

This paper is intended for informational purposes only and does
not constitute legal advice. The authors make no warranty or guarantee
regarding the accuracy, completeness or suitability of the information
contained herein. This paper does not create an attorney—client relation-
ship between the authors and any reader. Readers should consult a quali-
fied legal professional before taking any action based on the information
in this paper.



2 ADVANCING CLINICAL RESEARCH

RESEARCH METHODS

To conduct our review, we consulted legal research databases
(Westlaw and Lexis), secondary sources (e.g., peer-reviewed literature,
law review articles), and internet sources (i.e., news articles, reports, state
legislation trackers, and state surveys) to identify relevant state statutes
and case law interpreting those statutes. We prepared a table that consoli-
dated and synthesized the information we discovered on this topic. The
table is organized by state and divided into subtopics: (1) Fetal Research;
(2) Fetal Personhood; (3) Fetal Homicide; and (4) Child Abuse/Neglect &
Substance Abuse. The table summarizes enacted state statutes and related
case law and AG opinions as of January 2024, excluding any currently
proposed legislation.

(1) Fetal Research

To address the possible effect of state laws on clinical studies involv-
ing pregnant women, we searched the legal databases for state statutes
that explicitly prohibit or limit research on pregnant women and/or
fetuses/embryos. Our search was limited to state statutes that use the
terms “fetus” (and its variations, e.g. “fetal), “embryo” (and its variations,
e.g. “embryonic”), and “pregnant” (and its variations, e.g. “pregnancy”)
in conjunction with the term “research.” Where applicable, we identified
relevant exceptions to these statutes, including for medical treatment, and
the requirements for maternal consent.!

(2) Fetal Personhood

Fetal personhood laws encompass state statutes that grant explicit
legal rights to fetuses. Many of these laws define “human being” or “per-
son” (either throughout a state’s legal code or specifically in its criminal
statutes) to include fetuses or the “unborn.” In conducting our search,
we used a broad definition of “fetal personhood” to include statutes that
describe embryos and/or fetuses as persons or unborn children. Due to
the fast-moving political environment surrounding the adoption of state
fetal personhood laws, we primarily consulted secondary sources, includ-
ing news reports and online legislation trackers in addition to search-
ing within the legal databases. To validate our findings, we conducted
searches within the legal databases and identified relevant statutes using
the terms “unborn child” and “fetus” (and its variations, e.g. “fetal”).

! We did not find any references to paternal consent in any of the statutes pertaining to
research with a fetus.



APPENDIX C 3

In states without an explicit fetal personhood law, we searched for related
case law to assess whether “person” or “human being” in the state’s
criminal code has been determined to include fetuses or the unborn. We
also searched the legal databases for relevant attorney general opinions.

(3) Fetal Homicide

Fetal homicide laws include general state homicide statutes that are
applicable to fetuses, as well as laws criminalizing feticide as a separate
crime. To identify fetal homicide laws, we relied on a report, State Laws on
Fetal Homicide and Penalty-enhancement for Crimes Against Pregnant Women,
published by the National Conference of State Legislatures.? Relying
primarily on the NCSL report’s research methodology, we conducted
an additional search of the legal research databases, using terms such
as “fetal,” “homicide” and “feticide” (with variations) to identify fetal
homicide laws enacted after the publication of the report.

(4) Child Abuse/Neglect & Substance Abuse

This category encompasses two distinct types of conduct. “Child
abuse” and “child neglect” laws penalize acts or omissions that harm a
child’s health or welfare. If state law classifies fetuses as children, child
abuse could be found in research that involves a pregnant participant
ingesting or otherwise using an experimental substance that is deter-
mined to have caused physical injury to a fetus, and child neglect could
be alleged by characterizing the research as a denial of appropriate care
or an exposure to harmful conditions. The “substance abuse” provisions
in the table involve criminalizing the use (abuse) of an illegal substance
(occasionally alcohol use as well) by a pregnant woman; in some states,
such an act is prosecuted as child abuse/neglect. To identify statutes on
child abuse/neglect and substance abuse, we searched the legal research
databases for “child abuse,” “child welfare,” or “child neglect.” We did
not necessarily distinguish between civil and criminal actions. For each
relevant statute, we searched the legal research databases for case law
and attorney general opinions involving pregnant individuals, along with
whether a “fetus” or an “unborn” person is included in the definition of
the term “child.”

2 National Conference of State Legislatures. Research and Policy: State Laws on Fetal Homicide
and Penalty-enhancement for Crimes Against Pregnant Women (NCSL, May 1, 2018). https://
www.ncsl.org/research/health/fetal-homicide-state-laws.aspx. [https://perma.cc/6YSM-
22NX] (accessed February 20, 2024).
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